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P E U A N C E S: 

the appellant : 

. Estelle Posner 

Jonathan A. V.'eiss, 2so. 
2095 Broadway 
New York, New York 10023 

Robert Caldv;ell 
Masonic Home 
Utica, New York 

. Betty Earkwoitz 

V.'alter Markwoitz 

Charles Markwoitz 


Appellant (not present 


Observer 


Mother of Appellant 
Brother of Appellant 
Brother of /ppellant 


THE NSN YORK CITY DEPARTMENT C? SOCIAL SERVICES: 


Saul Statmin 


Pair Hearing 
Representative 


HEARING OFFICER: On the record. 

This Pair Hearing was requested by Mrs. 
Estelle Posner. Mrs. Posner is not present 
here today. The request for a Pair Hearing 
was made by calendar, and, Charles Earkwcitz, 
on behalf of Mrs. Posner. 

Am I correct on that, Mr. V.’eiss? 

MR. WEISS: Yes. 

HEARING OFFICER: The Appeal is from a 
determination by the Oneida County of Social 
Services, and the New York City Department of 
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Social Services, and there is no one present 
from the Oneida County of Social Services; 
there has been a summary which has teen 
submitted, at a previous time by that Agencv. 

The issue relates tc the denial by tech 
/gencies, of an application for Medical 
Assistance authorization, cn behalf of !•'rs 
Estelle Posner. 

Am I correct on that, Mr. V.’eiss? 

KR. Y'SISS: I believe so. Though I never 

dA v}T/ /VVTHTi 

received that summary ^ the previous Hearing. 

7 \ 

HEARING OFFICER: I have not checked ny 
record correctly. I understand there has been 
a summary submitted. 

MR. EEISS: Not to my knowledge. 

HEARING OFFICER: The Hearing will be 
conducted in the following manner: Each side 
'■•ill present its case through the testimony cf 
V/ it nesses and tnrough the introduction cf 
documents. 

Each side will have an opportunity to 
question ^he ’witnesses for the oth’^r 

Upcn completion of the Hearing, the recor: 
v*i 11 be seno to /loany, v.’horo the Ccmmiss"'~n r *r 
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of the State Department of Social Services v: 
rodder his decision. 

Ky name is Michael Cim.crelli, and I hav 
been designated by the Commissi oner cf the M 
York State Department of Social Services to 
conduct this Hearing. 


ill 




Before we proceed into the taking of 
evidence, as such, as to the eligibility of the 
Appellant, cr the determination of the Agency, 
involved, J would like to go into several issue 
which to me, relate to this problem: one, I 
understand that Mrs Posner is presently at a 
home in Utica New York; that she was placed 
there by her husband. 

Am I correct. Hr. Weiss? 

- MR. Y'EISS: I belie/e so. 

HEARING OFFICER: Mr. Posner is not presen 
I understand from, a copy of a letter which I 
have in my file, which is signed by, Maxwell 
Posner, that he is objecting to this Hearing, 
and he states in his closing paragraph, ''I have 
never asked for or do I wish to receive Medicar 
for Mrs. Posner. I challenge the authority tc 
apply for Medicare for ny wife, or having a 
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=-Fair Hearing on rr.y behalf. ' 

Have you seen this statement, Mr. Weiss? 
MR. WEISS: I have not seen a copy cf that 
You said that is a copy rather an original^ .Cf — 


o 


I object to thaW&eing used. It is 

/\MA 

properly here, I was given it and there is no 

h nr 

relevancy,and in addition Tseing incorrect. 

A 

HSARIN3 OFFICER: I believe it is relevant 
if a man is objecting to a Hearing. He is 
legally responsible. 

MR. WEISS: It is irrelevant so far as 


it is a lav/ who may or not It i 


quite clear under S 
is eligible. It is 
350 of the Departrr.e 
representative may 


ection 366 that, Mrs. Posner 
quite clear under Section 


nt regulations that a 
apply,—trbe-t—wi¬ 


sent at ive express^ 


in writing. 


The authorization form and application 
shew what he says is irrelevant. 

9 , 

HEARING OFFICER: Well, there is a Departs 
regulation 353*^ which deals with rights to a 
Fair Hearing, and I will read part cf it .... 
the following persons shall be entitled to a 
Fair Hearing. Applicants for or recipients cf 
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Aid to Dependent Children, 

Aid to the 

Aged, 

3 

Blind or Disabled, Medical 

Assistance 

for nee 

A 

persons on Home Relief, or 

Veteran 1 s 

Assi star. 

5 

on the following grounds:’’ 

there are 

then six 

6 

paragraphs setting out the 

various gr 

cunds: 

7 

one, which an appeal may be taken. 
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Now, am I to undereta 

nd that, Mr 

s. Pcsne 
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brothers are applicants for, Mrs. Posner? 

KR. WEISS: No, they are presenting her 
case, for tKsflsy. eligibility for her. 

HEARING OFFICER: In other v.'ords, they 
have submitted an application for Medical 
Assistance on her behalf? 

MR. WEISS: They are now appealing from 
that denial. 

HEARING OFFICER: Where do they derive 
the authority to want Medical Assistance for 
their sister? 

MR. WEISS: First, anybody may represent. 

HEARING OFFICER: With their permission. 

KR. WEISS: There is no requirement^ under 
35°. 15*, and 3, which I believe : r >y me governs-i- 
-'i'ft the authorization of the representative, 
there is an explicit permission. I am prepared 
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-to P ut o-*ie orboth, either of the, Kzr k/f 

to testify the nature of their cc-'-n 1 — 
0 = - 
with their sister, which led them to tell 

tha^ she wants to remove herself* f^c~ s-" 

hospital, to be near them,to effectuate 

overi -sing possible^the necessary thi- 

« , , •tvXS-'v 

to gee her Kedicaid, that^even authorise 

to SO acw j- or her in 4V*ri and fl this place in 

particular, and that is even more than is 

required under the rules. 

HEARING OFFICER: Are you telling rr.e 

near relative such as a brother may take 

woman away i rom the responsibility of her 

husband without his permission? 

f/rR - WEISS: There is nothing about t; 

her away from his responsibility. 

The only question is,she .iHr eligible 

Kedicaid, Medical Assistance, and the ar.sv 
JvlvaX 

<j nothing to do with the responsibility 


21 

fact she is on’Kedical A 

ssistar.ee, a.n 

22 

a question, perhaps the 

husband shcul 

23 

responsible, that is the 

n the Welfare 
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ment, to go and deal wit 
q 

h him direct 1 


eligible. 


25 


ci Quest/ion of whcfcn^i* sh6 is 
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'answer is she is eligible. The Application v; 
improperly denied, and I am prepared 


.c n 




HEARING OFF 


V7? T * V 




'ell, I am going to 


tell you that the Commissioner will, of cours 
review the record, and it will be his decislc 


as to whether or not, Valter and Charles 
Markwcitz, may act here or come in here. It 


also his decision as to whether cr not they 
have the right to ask for a Fair Hearing, on h 
behalf . 


He will also, of course, go into everyth 
else that is taken here, but his decision, I 
can't answer. I don't make it, but I would 

f 

like you to understand what it could possibly 
be. 

MR. WEISS: Veil, let me point cut 35^.2 
HEARING OFFICER: Just a moment I Is, 
Mrs. Posner, capable mentally of expressing a 
desires in this respect? 

MR. Y.’EISS: At this point, apparently, n 
When this process was started, apparently so, 

seW'it 

you lock at Section '350.2, vat the applicant 
himself, any adult member of his family, any 
person acting in his behalf, and cn, ether 


25 
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•Agency or institution* the application was 


71 




properly made, arrl —i-t— g - : r- l -y — ; 

oi" 

delicti, and can be a 


l t »• x v» 


n a 


they properly represent her interest. 


The question 44'- a factual one, is- she 
eligible or not. She is eligible, because she 
is indigent. 


HEARING OFFICER: I am not saying that 

the application cannot bo made in her behalf, 

what I am saying, do you have anything to 

satisfy me that she has acquiescent in this, 

or had acquiescence in this; without that, I 

am sure that there is no stand here. 

MR. CAULDWELL: On behalf of the Heme, 

I have a copy of a letter, and it was written 
• \ 

to the Department of Social Services by the 
doctor at the Home, as to her condition. 

I don’t have the original. 

You have a copy, maybe I have it here. 


All right. 

MR. V.’EISS: I present no decs 


*• e 

W w 




soever. 

is that 
require 


I like to state two things: 
the rules no far as an appli 


acquiescence o: 


4 V>r. - e 


c a tier. 


official 
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..author! zat i on, '.’OvC'h the contrary, anyc 
able to apply and largely anybody is able to 
appeal. 

Secondly, I an prepared to put either 
or both of the Markwjoitz' s on the stand to 
t pr 1.1 fy^ Tlr their sister ccnnunicated 

to their, that she wants then to go ahead and 
do certain things, which include the application 
for Medical Assistance to their., for the 
statutory authorization they need. 

HEARING OFFICER: Can they do it, in the 
face of a husband who says no? 

MR. WEISS: There is nothing in the rules 
that prevents then to do that. The question of 
eligibility has nothing to do with the ©prrrrrr 
of a.husband, nor can you point re anything in 
the regulations or rules that say to the 


contrary. 

HEARING OFFICER: Can you give rr.e any 
legal authorization for any one to walk into a 
far.ily, and rer.ove a member of that family v.hc 
is legally responsible for that prison. 

MR. WEISS: She is being cared for in an 
institution, where she does not want to be. 
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does the rest of her family want her lo be an: 

the provision rule 35011 and 350.2 - 

HEARING OFFICER: I an not speaking about 
an application. I an getting past that. Who 
has the authorization to determine where this 


woman will be placed, the brothers or nor 
husband? 


MR. WEISS: That is not a question before 


this tribunal 


HEARING OFFICER: I think it is certainly. 


MR. WEISS: Where Is it in the Fair Kearin-t 




Notice, in the Notice the denial,, the denial ci 


the eligibility established under 366, it dees 
not speak at all on the consent or participaticn 
of an office or desired location. The only 
question is, in fact, she is eligible. We are 
prepared to present what she has communicated 
with the, Markov;its' s and too, the facts of the 


eligibility. 

The fact that a husband, you have a copy, 

a proported copy, by her husband - has no 

relevancy. Can you point to me anything in the 
Statute that makes that relevant? 

HEARING OFFICER: If, Mr. Posner, is 


25 
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financially able to support his wife, is he not 
provided to do so’ 

MR. VSISS: There is a separate rrovisi: 

i 

under the Medical law, Medical Assistance, and 

* 
v I 

there is a legal responsible relative- meaning, 

Mr. Posner, again, the Medical Department roust 
proceed and shall proceed against hire. V.'e have 
those options to do that. 

HEARING OFFICER: I understand. Can you or 
anyone else place a burden upon a person that 
does not wish to assure that? 

MR. Y.'SIfR: In the fact there is no Statute 
that talks about it. It talks about the appli- 

i 

cation and liability. V.'e are not concerned with 

l 

liabilities. V.'e are concerned with the applicati 
HEARING OFFICER: You are saying that one of 
those two Agencies should assume responsibility 
for, Mrs. Posner, and turn around and tell Mr. 

Mr. Posner we have no care for your wishes. You 
are going to pay for it? 

MR. WEISS: V.'e have no option to th~t. The 
o.uestion is whether or not she is eligible. 


HEARING OFFICER: Doesn't he have ar.it: 


to say about this? 


i \ 





KR. V.'EISS: There is nothing Ir. the lav. 

that says he has to. IT jon have a client - 

tj} the Statute, the fact that the lav; fir.Jo 
eligibilit, without reference to a responsible 
relative, or possible responsible relative. 

A j 

yUf*wd>Hr/ nha PP insss < clearly sir 

'— i ^ n£r 

on cettc uuVf there is a rationale v;e have a 

woman who is being kept away from her far.il,, 
and has been denied Medical treatments ip. the 
past, because of her husband. 

HEARING OFFICER: Are you saying she is 
not getting proper care? 

KR. KARjafc^TZ: She is getting custodial 


15 

care. She is 

16 

If she was in 

17 

is indifferen 


KR. CAULDaELL: Kay I say something? 
HEARING OFFICER: You are here represent!: 
the Home? 

KR. CAULDV.’ELL: I came primarily as an 

observer, and if there are statements ".rue 

like that, I want to refute that. 

Sy KR. V.’EISS: I want to r.ake a pclr.‘ that 

--^ C ^' 

<r^\r J the rationale\ that rnnnot block an a: pi I c: ti ; r. 

V & i\ 
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by the eligible . persons by the protest of 

someone. responsible ir that oeople who are 
J\ ‘ 

eligible need the Assistance, and they should 

have the care, and tijL^y' should not try to avoid 

the responsibili ty by a - thorizatl on . He 

should pay for her needs, and she should get 

proper placement and if the Department feels 

he should be liable, b-w-t it is h’-s—option. 

HEARING OFFICER: Excuse ir.e, you are 

making a statement which I think is very strar.g 

He is not here to defend himself. 

MR. Y.’SISS: You are introducing wrong 

conclusions into evidence. A copy of that 

proports to be. evidence, ar.d it is irrelevant 

v i n n 

and should not, because of rational 

% 

HEARING OFFICER: I think the rights of 
a husband certainly come into place here. 

You simply cannot do away withithat. 


,vay vaini t 
Ajilr-t'*- A 


MR. V.’SIbo: It does on what sort c. 

r 

right he had. He had no right to put her in 
the Home. 

HEARING OFFICER: Mr.Weiss, ycu cannot gl 
a person one right and impose a burden. 

MR. Y.’EIGS: What right are we talking 


about ? 
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HEARING OFFICER: V.'e are talking about a 
duty of supporting. 

That Id your personal opinion. 

You can make a statement at this point. 

I an simply arguing the legal points with you 
attorney, because they are certainly going to 
be taken into consideration. 

I Kish him to know clearly and whoever 
is in this room I do not make the decision. 

It is made by the State Commissioner cf 
the Department of Social Services, in Albany, 
and he will rule on every aspect of the matte 
It will cone out over his name,in a written 
decision. 

HR. CHARLES KARK^CTZ: That we understa 

HEARING OFFICER: I think we have covers 
the preliminary matters. 

MR. V.'EISS: Do you have to take testir.on 
from either or both of these, the Markowitz’s 
who have communicated with Mrs. Posner, who i 
authorizing them, or are you willing to accept 
the characterizations T have offered ,ou? 

HEARING OFFICER: I said if you wish to 
put it in, I will take it. 
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16. 


irR. V.’EISS: Do y cu want to do it now or 


late i 1 ? 


HIRING OFFICER: I would like to ask 


Mr. Statnin, what information his Am 


‘•bCncj r.ss. 


V.v Statr.in is here as a representative of the 
Bureau of Medical Assistance, the Department of 
Social Services Bureau of Medical Affairs. 
SAUL S T A T M I N, called as a witness on behalf 

of the Agency, was examined and testified as follows; 


EXAMINATION BY 


HEARING OFFICER 


Q You may proceed for the Agency, Mr. Statr.in. 

A Yes Let me first state, the first time my office 
was notified of this Fair Hearing, was last week, in 
that we were told that a Fair Hearing was scheduled at 
this date, at this time. •; 

We have never received written notification of this 
Fair Hearing: nor have we received either in writing or 


any other form, the complaint or request fo: 


r a Fair 


Hearing by Mrs. Posner, or even in her behalf, in any 
other way by the State Department of Social Services, 

Mrs. Posner, or any body acting on her behalf. 

Q Do you have an application? 

A No, I received the Bureau of Medical Assistance, that 
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is concerned with the eligibility for Medicaid or Medical 
Assistance for or within the City of New York area. 

Until September of 1^73, my office has not been in¬ 
volved directly with eligibility for nursing hcr.es, 
chronic care facilities cr public homes or infirmary care. 

Our re core s snov; that there is no application, or 
record of an application for Medical Assistance on the 
behalf of Estelle Posner, at the Bureau of Medical 

Assistance, at the New York City Department of Social 

» 

Services. 

Q In other words, you are saying you* records do 
not disclose any application made to the City of Mew Yorvt, 
the Department cf Social Services, for Medical Assistance, 
'either by or oh behalf cf Mrs. Posner? 

A That is right. As far as Medical Assistance, in the 
community of New York City, or for Medical Assistance ss 
an in-patient in a hospital in New York City. 

HEARING OFFICER: Mr. Y.'eiss, would you 
know if an application was made to the City c: 
New York? 

Mil. V’EISS: Toe only application .-h'-o n.-s 
been made thus far has been up in Cr.eida Ccurem¬ 
and was denied there, and this is an appeal 
from us, but we will have testimony anyway cn 
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the participation 

from 

New York 

City. 
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’,'T{ OT.'V'.'TM. 

• U V « L. 1 i 1 i'« 1 i i ■ 

Y.'e 1 

.i j J li.U U u 

re quo ss erne s : r e 

. 

4 

of a deferral, in 

this 

particip 

ation, since yc- 


state that no application was made tc New Ycr'.-: 
City, made in, Cneica County. 

So, the only complaint o r ’ grievance you 


have is action taken by the Oneida County? 


n J K'c 


MR. V.’EISS: Denial of the application,* wr.:: 

A 

is responsible at what level of authority, it is 
a State-wipe program. 

MR. STATKIN: It is a State-wide program. 

The only action taken by any locality or Agency 
ii£ Oneida County. 

HEARING OFFICER: They cannot bind any 
othei- Agency. 

■MR. Y/EISS: Exactly, and they apparently did 
not choose to be here, or have a representative 

MR. STATMIN: There was mention of a summary 
that was submitted by Oneida County? 

MR. Y.’EISS: I never received a copy of.it. 
There rr.^y he such p. s ujr.m^ry• 

MR. STATKIN: May I ask whether a Hearing 
had been scheduled in Cneica County? 

MR. Y.’EISS: Yes, initially, there had beer.. 


=a 
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there, an3 


■ - r r _ r.ony 


• - V a C. t J wW« . 


because people v.'ho testified v.'cre 
he transferred it down here. 

M-l. ST/TMI'I: V.'as there any t 
given in Oneida County? 

HR. V.’EISS: No, that Hca.ving ■ 
down here; sine e the last Hearing, 
was lost. 

HR. •C.fULDV.’SLL: The Departnant — de a 
ruling up there. It does not r.ay it was based 
on a Hearing. 

HR. V.'EISS: tt. has never been e Hearing 
ruling, there has been a denial of the appli¬ 
cation by the local county end this is what 
we are appealing .from. 

HR, CAULDVSLL: But, there v.'as a decision 

I 

by the Department. 



HR. 

’ST/TKI 

M: There w 

as 

a 

d 

ec 

Depa 

rtrne 

nt of S 

ocial Servi 

ce 

s. 

i 

n 

Coun 

ty? 

V.'e agr 

ee on that? 






HR. 

V.’EISS: 

Right. 
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HEARING OFFICER* I don’t see a copy cl 


a denial. 


MR. C/ ULDV.'ELL: It was addressed to Krs. 
Posner, at the Home. 

HEARING OFFICER: I have sorr.e original 
letters and sorr.e copies here that I arr. going to 
show you in a moment, Mr V/eiss. 

MR. VSISS: Again, I object to the use, 
whether it hurts me or not, I object to any 
use of documents that are not the originals. 

HEARING OFFICER: You are Objecting to 
anything that is not original? 

And that file has been lost. I think 

i ' 

that it will be sufficient for our purposes 

at this Hearing, to accept copies cf documents. 

MR. V'EISS: That is compounding inccm.pet- 

ency with the procedure. Clearly, we do not 

A 

know what was in that file before, or have 
any evidence^what we call the, best evidence 
rules here, and there are original letters. 

So, there is something. 

HEARING OFFICER: I will shov; •. cu what I 
have here. I have here a .letter from the 
Oneida County of Department of Social Services 
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^ h i c ii is dated August 3 G t h, 15 Y 3 » addressed 
to the New York City Department of Social 
Services at 1**50 Western Avenue, Albany, 

New York. And it is regarding the Pair Pearlr 
ci n d it r t - c3 Ci s * P' ci i t*‘ Hcsr.Ln’’^ 0 ^ c 5 i** ^ ^ s p T, r < j ' ** **' 
Kark(apl tz, for Estelle Posner. The letter I 


will show you. There were documents which 
camewith it. I will also show you then. 

NR. WEISS: I also like to point out 
these should have been given to me before 

•-aV\ 

this Hearing, and they are admissible on those 
grounds, as the rules require jX^Zv, 
HEARING OFFICER: If you wish td> have a 
copy t of whatever is in this file, I will adjou 
thejmatter and have it rescheduled at which 
time the documents contained in this file will 
be copied and submitted to you. 

NR. WEISS: I believe that is not a 
proper remedy, because it is too difficult to 
have an adjournment. We must go ahead, but 
the Department has failed its obligation to 
provide me with copies, and therefore, they 
should be excluded. 


25 


HEARING OFFICER: 


Nov;, I will give you th 






1 


22 . 


alternative. You can request an adjournment 

of the Hear i n cr 
- 1 , 0 , 

KR. ViSISS: It will work a harcehip. It 
v:lll not bo accepted and it is'aoorccriate to 
have documents tnat were net present 


before. 


They 


Hi/ 1 R II,’ 3 OFFICER: Were documents that 
were addressed to my Department, and I think 
they belong to my Department. 

Ml. Vi'EISS: The rules also require that 
they be shown to me before. 

HiAhl/JG OrrICiR: I will recess and give 
you time to study. 

M-. Y.’EISS: I would like, to have that, too. 
I would like to do my own research, and also to 
be auai*.. of my right to have them in accordance 
with the Rules prior to this Hearing. 

HEARING OFFICER: You are entitled to all 
your rights, which are reserved under the lav;, 
and I certainly am not in any way trying to 
foreclose you. I will recess for 5 minutes, 
and let you look at what I have here. 

Y.e will now go eff the record for 5 minutes, 

HEARING OFFICER: On the record. 


* »/* •• 
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Have you had an opportunity to examine 
the documents which I handed you? 

KR. WEISS: Yes. 

HEARING OFFICER: I note and I think 
you mentioned while off the record, a number 
of these documents are letters, which you 
yourself had drafted and in relation to 
securing a Hearing here; is that correct? 

KR. WEISS: That is correct. 

HEARING OFFICER: Are we ready to proceed 

KR. VhsIES: I also believe, through no 
fault of yours., there were other letters, and 
correspondence, and I suppose they are in the 
other file? 

HEARING OFFICER: Yes, I was in contact 

% 

with my office by phene yesterday. Ky office 
in Albany, and I have instituted a search for 
the previous transcript, of the Hearing, which 
was held to see if that was not attached to 
the file. It is possible that they may have 
that transcriot. 


KR. WEISS: I don't think you h 
transcript. I bought an article so 
to get it. They said they couldn't 


a ve the 
i-aight 
find the 


notes 


V 




1 


2 

H 

2ARI:;G OFFICER: 

I hope we can find 

3 

the or 

iginal file. We 

will go ahead. We are 

4 

to the 

point where you 

stated that the apoll- 

5 

cation 

was made to One! 

da County, and was 

6 

denied 

by the County. 



MR. WEISS: We have summarized that deeisi 
on exactly »■ wo grounds: one, is where she 
resides, and the other is making use of rescurs 
Primarily, I'd like to point cut first, 
thet the decision in the Hearing sur.cr.sry. are 
incorrect to numbers. When they said 350.3. 

1 believe the^ were referring to 3o0.9. 

Let me also say as per a legal position 
the legal position we urged ^ that bpth 

ii4 

grounds are wrong. The first ground current 

' t 

residence and this is a state-wide application, 

'i*' 

and which County belongs ultimately is an 

■ft 

internal matter, t nd it is irrelevant to 
where the application was made. 

H2A.RIMG OFFICER: May I clarify that? 

If I may?’ V'hat they are saying is that 
they did not deny. I believe at this point, 
that she is ineligible for Medical ; ssistar.ee, 
on the ground that you are raising, which is 
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25 . 


2 

3 


A 


5 

6 

7 

8 
9 

10 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


residency by the Agency. That she is net a 
resident of that County, and that County of 
her residence is responsible for her care; 
in the event she is eligible for radical 
Assistance. 


d t c 


KR. V/2ISS: But, this is not a greur. 
aeny her application, saying that she is in¬ 
eligible. ihe fact that she applied for one 

County, to another, is irrelevant to her eli- 

gibili ty . The . , , 

o j xm. iioy v.as denied cn 

inoufricient grounds. 

HSAKINO OFFICES: Kell, she Is not a 
resident in that County, they do not have to 
'grant- /ssistance to her. 

IvR. V.EISS: The application says it is a 
standard program,for whatever community ends 
up to reimburse. This is an argument to be 
made, that she is a resident there subject to 
a Supreme Court decision, including the Supreme 
Court decision, vs. Shapiro, where a 

U-Ajt/ *. / 

person in the mental Minnie Ksro3&, e 

co.rnpanion case, y;o lu i. - r . ■; 

botrstir was considered a resident d -in 1 - 

* * “3 

the time she was in the hospital. I represent 







1 


3 


5 

6 

7 

S 

9 

10 

11 

12 

13 

14 

15 

16 
17 
IS 

19 

20 
21 


22 


23 


24 


I 


cTD . 


Kinnie KarcdiL. I was one of her at~ rrr.oys. 

..... 

. . IIjwfc. ^ ‘ 

/•notuer reason all 'Sources r.usl be utilize:!. 


360.3 is not the appropriate referanas, because 
under the chatter, two of the rehabilitation 

‘ t 

laws, section 243.13- in quite clear that s 
recipient has a right to choose the provider 


of Medical Assistance. The fact thee t; 
to 


£ /^c^ S\yJ}s\ i£/.U 


been one medical facility, they couls bgo to 

another one. V.’hat the full resources “.cans Xk? 

you have to take advantage of v.’hat you have, 
i 

where you are. You do not have- to be chained 

to one place. For 249.11, it would clear1, be 
r 

unconstitutional and itiwould prejudice the 

_ * 

freedom. •of—a- traveller- and infringe uccn 


1 


family privacy. 

So, 249 .ll recognizes the eonstiruti crT^s? 

situations^ phe fallacy is n m.isin- 
'VJW. cc4shX~ y jK f~ 

terpretation of 3499 - Uhue utilized'the grounds 
-bh- d a d u -u n ed whf sSCtacla properly . The only 

^IF-'A 

ground before this tribunal is the atreal ^<==Z 

__ \J_ 

- 

the denial. Both are clearly wrong .r.ber the 

A 

law, and I believe references to there sections 
and references to the Court decider, .••.eke it 


25 


perfectly clear. 






s . MR. CAULD’a’HLL: I have a copy c* the 
decision in Oneida County, the f 'rc’;:r.i of the 
denial of the decision stated on the better-.. 


There is only one ground 


HEARING OFFICER: r.r. V.'eiss, have you 


seen a copy? 


MR. VEISS: No, I have not. • 


HEARING OFFICER: This is dated Kerch 
l4th, 1973, and is addressed to, Estelle Pcsno 
at the Masonic Hcir.e, Bleecker Street, Utica 
Nev: York. 

MR. V.’EISS: That v;as not sent to the 

representative who made the application. 

• * 

MRL 'CAULDV.’ELL:' Mr. V.’eiss is not purport! 
to he. appealing from that decision, I assume he 
has seen a copy of it. 

MR. V.’EISS: No, I was told there was a 
denial. It said client is not eligible, livir 
in Masonic Heme. That is precisely what they 
have elaborated. 

MR. STATMIN: Mr. V.’eiss, why was the 
application made to Oneida County? 


MR. V.’EISS: Because, that is where* she 


25 


resides.. 











STATMIM: You say she is a resident 
of Oneida County? 

IIR - WEISS: Yes, and in a number of 
other cases, you reouire resid' 1 "-»•• •#* • 

are in a hospital or not. 

HIRING OFFICER: I Will accept a letter 
a copy of a letter frc;n the Oneida County 
of Social Services, which is dated Kerch if4t'r. 
1973, and addressed to Estelle Posner, at the 
Masonic Hone, 31eecker Street, in Utica, Xev; 
York, fnd I will introduce and accept on 
behalf of the Home, and it was introduced, by 
Mr. Cauldwell. 

Off the record. 

(Discussion held off the record.) 

Hal.RIKG OFFICER: On the record. 

While we were off the record, there was 
a discussion between Mr. Statmin and which he 
to do with the residency, and the division cf 
the State in the Social Services district. 

Well, let's get on now. 

Mr. Weirs, where did Mrs. Posner live t ,/ ' 
she went into the Masonic Home? 

b.R. V. EiSS: Why don’t I put Mr. Write” 









1 


2 ?. 


7 

JJ 



•’Karkw-o^tz, on and go on.from there. 

** 



HEARING OFFICER: Very well, it is r.o 

4 



necessary to swear the witness. 

5 

V A 

t L T 

E R K * p ‘ K 1 T Z ’ callcd a<J witness 

6 


l eha^i Oi -ne Appel lent , was examined and ' •' 

7 


as 

foil ov: s: 

8 

EX A 

MI NAT I OH BY 

9 

MR. 

WEISS: 

10 

r 

Q 

• 

Mr. Markw^ji tz, can you tell us where your 

11 

sister was residing before she went intc the Masonic 

12 

Home ? 


13 

A 

She 

lived with her husband at 6700 92nd Street, 

14 

Flu 

shing 

in Queens. 

15 


Q 

For how long has she lived there? 

16 

A 

About eight years. 

17 


0 

Did she go from that home directly to the 

18 

Mas 

onic 

Home? 

19 

A 

No, 

about a week before the was brought to my 

20 

mot 

her' :• 

residence to stay. 

21 



HEARING OFFICER: Where is this? 

22 



MR. WALTER HAEFVOITZ: In the Bren/.. 

23 


r\ 

V.ho brought ner to j. our mother 1 s 1 oi den - * o' / 

24 

A 

Mr. 

Posner. 

25 


Q 

V.hy did he bring her there? 






f : 


30. ' 


2 

A 

He claimed he could not take care of her alone. 

* 


Q Hcv; didshe get there f ,,m r- v». •• on ‘ c *- n v 

4 

.•not 

her ' s home? 

5 

A 

They carr.e with their son and daugr.ser and said 

6 

tha 

t try sister was going to be taken care cf at the 

I 7 

Mas 

on ; c Home up in Utica, let’s go and pack your things. 

f 8 

and 

away she went. 

: 9 


* 

Q And roughly , to the beer of your knowledge. 

10 

was 

she admitted to the Masonic Home? 

1 11 

f 

A 

To the beso of recollection, cn August of 1971. 

■ 

E 12 


Has she been there since? 

1 

* 

i 13 

A 

Yes, sir. . 

1 14 


Q Have you had occasion to visit her? 

* 

I . 15 

A ’ 

Very very often. 

1 16 


Q Can you tell us roughly how often? Once or 

1 17 

twice a month? ‘ . 

1 18 

A 

• 

X have two brothers, and we rotate each visit. She 

1 ^ 

i s 

seen roughly about every three weeks, by either myself 

I 20 

of my brother, Charles. My brother. Max, end ir.y mother. 

* 

1 

gen 

erally gees when we visit my sister. So all in the 

1 22 

two 

years, or twenty-six months, I venture to s~y we 

1 

hav 

& teen there at least sixty tires. 


1 


HEARING 077ICEE: Excuse me, please. You 

1 


or one r f y cur brothers, arc - -Lr~ te’ . -r. 

1 

- . 

____ - ' 1 — 


c 
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week-what I am laying is that, either cnce 

a week: I don't mean visits. 

HR. VALTER KARKVj'dpZ: Not that, approx¬ 
imately, I would say every three weeks. 

HEARING C7PIC3R: Every three weeks? Cne 
of the members of the family would fly up there 
or drive up there, or gc by bus or train? 

KR. WALTER KARrg&TZ: Yes. 

EXAMINATION (COXT): 

Q During the course of these visits, have you 
ever had occasion to discuss with ycur sister how she 
felt about being in the Masonic Home? 

A Yes, from the very first visit, she said, whet am 
I.doing here. I want to go home. I don't belong here. 

Q Did she ever discuss with you what you snculd 
do iri^order to help her, so that she could have the wishes 
fulfilled? 

A Yes, she asked how she could get out of there, end I 
told.her I an doing the best. I am trying to get legs! 
counsel. I am not an attorney. I don't know how she get 
up there in the first place. This was when she was 
coherent enough, to understand my conversation with her. 

Q Can you describe to the best of ycur knowledge 
what type of medical facilities Masonic Home has? 
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CAULDV.’SLL: I object to thou. I don't 
think he is competent to testify to that. 

I'-R. V.iISS: I asked him to the best, of 
his knowledge. 

HEARING OFFICER: You are a skip.- 

questions on the, you are getting opinions .now. 

m • WALTER KARKVo^fZ: I had a con/ersaticn 
with the doctor up there, if you want to put this 
in the record. 

HEARING OFFICER: You may relate what ycur 
conversai/ion was with the doctor. 

A ,R * WLT3R MARK^SVlZ: May 1 relate cn 
October ol 1971, when she was there about two 
months, I went up there purposely in the middlc- 
of the week, so I could speak to the staff 
physician. Doctor Johns.cn. fty mother and I 
were there, and spoke to him and he said, these 
are the records that purport the state of ycur 


sister's condition. 


He v:ou I d n' t sh ow 


them to me. He held them away at a distance. 

I asked him if the facility could do anytnir.. 
to help her, or is it designed to heir her, md 
he said no, we provide custodial care. ..e see 
that she gets her meals cn time, and if she has 





-a cold, that would bo taken care of; other 
than that, we do not have an; y technical fac: 
lities. He indicated there were no medical 
equipment to judge the severity of her 
illnesses. We admitted her solely on the 
basis which accompanied her when she was 
admitted. 


said she could just a.:; well be 


10 

home, as up here, because we could do nothin, 

11 

fo. her 

up here. 


12 

MR. 

■ CAULDV.’SLL: I must 

object to that 

13 

whole line of testimony. I 

think it is hear: 

14 

MR. 

, WALTER KARKV/qjLTZ: 

This is a convex 1 - 

15 

satioh with Doctor Johnston. 


16 

hearing officer: it is 

• hearsay, in some 

17 

respect. 

Ue do accept hearsay. of course. 

18 

we must 

have other facts., 


19 

MR. 

CAULDV3LL: It is not binding unon 

20 

Doctor Johnston, because he 

is not here tc 

21 

answer. 



22 

HE:- 

Ri:. : J OF-’ICSR: Hearsay is taken, and 

23 

is given 

te wei 'ht it doser 

ves; in effect. 

, * 




24 

that Is 

all. 



25 


XM-'I.WTICN (CO\T): 





1 


w!l 


4 


18 

19 

20 
21 
22 

23 

24 


—/ J - > s« 


T"> f *. v% 


n:;s 


Q During the course of those pa.st 
you have any know ledge as to hov: often fir. 
visited Krs. Posner? 

A . Yes, because we visit so frequently, we have had 


6 

the 

epportuni t; 

> to be acquainted v:ith 

, Krsh 

7 

Kr s. 

Bus ay, v:h 

c are staff nurses. Vie 

ask t: 

S 

time 

, has Mr. 

Posner come, visited my 

siste: 

9 

and 

no one has 

ever seen him up there 

over ■ 

10 

the 

twenty-six 

months that my brothers have 

11 

there. No one 

has ever said they saw 

him. 

12 

once 

, somebody 

might have seen him. 


13 



KR. CAULDv.VELL: Again, 

I rr.ua 

14 


this 

line of testimony. He 

is no 

15 


to 0 

ay whether he has been 

there 

16 



KR. V* ALTER KARKl/giTZ: 

Kay I 

17 


% 

HEARING OFFICER: 1 will ove 


Pen 


objection atthis point. 


KR. V.’ALTER KPRJ^-.’ppZ: Sir, the staff / 


? - 




us by sight. 

HEARING OFFICER: Vie won’t have to go i 

that. 

sx;ki::;-tic:: (ccnt): 

Q Could you tell us how far the Karmic Heme 
is fro::: whore .> ou and your brothers and mother live? 


7 




1 


3-3 


A Yes, -about 300 r.ile: 


Q Do you know (f vo'it c t pi. n - . 

s-t-^er has any property or 

assets, or sav* n~~ - ,, 4 - . • . 

—>" money do '-ms moment? 

A Well, I 'know she had a considerable - 

c. o x v (- Ji.QL* D .4 Ox f! CT^ : 


v.hen she lived v;ith my brother-in-lav:. >.’h 


nao Happened, 


I don't knew. 


Q Do you knew if she has any assets now? 


A As far as I know 


AiH. CAbLDV.'aLL: I oblect to i s-*- • 

v j — ^o aritio. Decause 


I don't think he has the knowledge 


hearing OFFICER: He said to the best of 


s kn ow 16d 0 He* l/ri ow<? v ai , , 

o KnOhS. You gave two answers. 


Sne has some assets, but you don't knew whether 


she has them now. 


JiR. VvALTaR KARK^'O^TZ : ^ I am sorry. Right 


now she has nothing. 


HEARING OFFICER: Ho, do you knew that? 


m - ’^LTER KARJCwdlTZ: She has nothin". 


She is in a room. 


KR. ETATNIN: Does anybody have the power 


of attorney to represent Krs. Posner? 


HEARING OFFICER: There is sc"' 1 ' ■ i l-V' 


went over that, there is na^Vn- 

* nuwn.ni, i-e presented 


t0 1 KR * tr - ln « to ect CO.-.," authorlze-.lcn 


* 


/l 


r 




4 


i 

j 

1 

f 

1 


-! 

~5 . 

1 

1 

2 


for, Krs. Posner to be represented here, as 


1 

3 


I stated at that point, the Csir.tr.iESioner will 


' 

4 


rule on that issue. 


i 

! 

5 

ex; hi 

nation (cc::t) : 



6 


0 Pursuant to th.au, under rulings t;B.15 3, Is 



7 

y cur 

sister capable of signing a Written authorization? 

1 

8 

A 

(No response) 

Ij 

9 


HEARING OFFICE?.: Just a moment I 

1 

10 


Wait until I have something here to shew 

1 

11 

r 

medically that she is or is not. I car.nc: take 

1 

12 


her word for it. 

* 

1 

13 


I-iR. Y.’EISS: You have a letter saying uhat 

I 

1 • 


she is inco.T.peter.u. 

1 

15 


HEARING OFFICER: I will take the letter 

1 

16 


if you will accept it, because T will not 

1 

17 


take his statement, because 1 don’t think he 


18 


is medically capable of making that statement. 

1 

19 


MR. Y.’EISS: You can observe that is net 

1 

20 


a medical judgement, it is a statement of 

1 

21 


observation. You can see if somebody is 

1 

22 


incapable o r writing, if you give them a pencil. 

1 

23 


HEARING OFFICER: Well, you are speaking cf 

1 

24 


their physical ability? Is that what you are 

1 

25 


getting at? 

1 



A • 


% 





T 









1 


37- 


2 



MR. Y.’SISS: Yes. 

3 



HEARINO OFFICER: You can testify what yco 

4 



sav; your sister do. The question aga in, please 

5 

EX/ 1 MI NAT 

ION (CONT): 

6 


Q 

Have you observed or tried to discuss with 

7 

your 

sis 

ter signing her name to any documents? 

8 

A 

Recently, yes. 

9 



MR. CAULDV'ELL: May I ask atviiat point in 

10 



time on that? 

11 



MR. VALTER KAR^j/OrTZ: On my last visit. 

12 



It was 4 weeks ago. 

13 



MR. CAULDVSLL: That was October, Septemt* 

14 



or October? 

15 



MR. VALTER MARI^qjlTZ: It was on e 

16 



Saturday, I guess. 

17 



• HEARING OFFICER: Just a moment: You are 

18 



saying about three to four or five weeks ego? 

19 



Nov;, what is it you wish us to know about her 

20 



physical condition that you saw at that time? 

21 



MR. VALTER MARKVCITZ: She is incapable c 

22 



writing. 

23 



HEARING OFFICER: Vhnt do you mean by 

24 



'incapable of writing’? 


25 


MR. Y.’ft LTER MARKVCITZ: 


I asked 


V 





10 


go unchai: 

11 


MR. 1 

12 


no object: 

13 

CROSS EXAMINATION 

14 

BY 

MR. CAULDVJ2LL: 

15 


Q Mr. Mark;./ 

16 

go 

to the Supervise 

17 

A 

No, at one tirr. 

18 

on 

the weekends. 

19 


Q You could 

20 

an 

d report you are 

21 

A 

We could, but 

22 


o You don't 

23 

A 

The building w 


question, could you sign your name, and the 
pencil fell cut of her hand. 

HEARING OFFICER: You ore speaking of a 
physical act, that you saw? 

MR. V,’ALTER KARKYJOTTZ: Yes, sir. 

MR. Y.'EISS: I have no.more questions. 

MR. CAULDY.’ELL: I didn’t inkenphto parti¬ 
cipate, cut 1 can t let some of these statements 
go unchallenged. 

MR. WEISS: Let the record reflect I offer 


Building is half a r.ile away . 

Q In other words, what I am asking you, do you go 







V 


right to the building where she is, so that the officials 


at the Kc.t.o don’t know you are there? 


A Well, the registered nurses '.nc.v: she is there. 


Q A moment ago, Hr. Posner, you said was never 


there. You don't knew that at all? 


A Hr. Caulcwell, the registered nurses cn cut.,, 


Evans, and firs. Huzzy, and several other nurses who know 


us, v:e uni 


ink they have some standing in the facility. 


■nd they told us they never saw him. 


Now, you can ask them. 


Q You don’t know of your own knowledge how r.an, 


times. Hr. Posner was there? 


A All I know. Hr. Cauldwell, is what they tell me. 


Nay I just continue for one second, sir? 


Hrs. Evans, who is the floor nurse and has been on 


the floor with rr.y sister about a year and a half, knows 


rr.y mother. Hy mother calls very frequently. Hy brothers 


go very frequently. She has told us that, Hr. Posner 


doesnt exist 


Hrs. Buzzy who is new taking her place, a regi 


— ‘ c *" n 


said 


se, they were very few visitors. 


KT<. C/ULBV.’SLL: I object to that as bein' 


not responsive to r.y question. 


HEARING OFFICER: I don’t see what relevant. 









1 

40 . 


** 



"this has. V.'e are sotting second ar.i zr.Lri n: 

3 



opiniens, or State.-r.cnr.: Rs to whether or no; 

4 



he has been there, cr is red nc> 

5 


• 

I see no relevance at this pel re, as to 

6 



his being there or .no; bein~ 

7 

CROS 

£ 2> 

:/MI.\i£TIC:i (C01.T): 

8 


Q 

I have one or two r.ore questions I ? d like to 

9 

ask. 



10 


Do 

you know how many years Mr. and Mrs. Fcsr.er 

11 

were 

IT: 3 r 

ried? 

12 

P 

Thirty three years. 

13 


Q 

T’ney have tvio children, a son and a daughter? 

14 

P 

Yes 

1 

15 


o 

< 

Do you know their approximate age? 

16 

P 

Daughter born 1943, she is 30 years old, and the s< 

17 

was born 

on 1947, this December will be ?8 ye»-^ c~-~ 

18 


Q 

Do they live in the Mew York City area? 

19 

P 

I have no idea. 

20 


c 

Have they been communicated with ir, r-'''o~=n'-- 

21 

to this r 

natter? 


22 

P 

Very 

irrJi 

rectly . 



23 


n 

Pny 

reaten why y 0 u hav 0 

r* 'i 4 - *1 

.i w ^ . 

- 

24 

P 

V.'e don't 

k n ow their number. 

It is unlistej 

ri 0 c 

25 

co n 

is in 

Cali 

fornia. V.'e don't kr. 

■-w where he ir. 





1 


4l. 


h:R - CAULDV.ELL: I would like tc jot the 


record straight. A record of r,>-cn-"‘-- 

assigned to Krs. Posner, this is required v.her. 
they core into the Kcrr.e. 

i-cc; I would like to have th~t 


the record. This will demons 


assets. 


^rate she has nc 


I'-l. CAULBV.’ELL: Whatever ass-'*t e 5 *- .-*o- ~~ 

strates she has assigned to the Here. 

HEARING OFFICER: Off the record. 

(Discussion held off the record.) 

HEARIaG OFFICER: On the record. 

^•'^tle v.e were o. i the record, there was 
• • - % 

a discussion relative to a document, which I 
have before r.e, anu it is an assignment,, which 
bears a signature, Estelle Posner, which is 
notarized and it is dated July 13th, 1?71. 

Kr.Weiss, is ther e something c u wish tc 
say about this document? 

l'..\. V olck,: Yes, I would like x,o have this 


introduced into evidence, which iniic^nes s Vr * 
has no assets. This document assigns all 

as-.ets as of July 31st, 1971 , in order to 
establish her eligibility for Kedie ;1 Assistance 
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a s i *\povorishod . 

HEARING OFFICER: 
Ex'nibi:.? 


You wish tills as an 


M3. V.'SISS: Yes, please. 

HEARIMG OFFICER: Any objections to it? 

MR. CA.ULDV.’ELL: I object to it being an 
Appellant’s Exhibit. 

HE* RT\’3 OFFICER: I will accept and mark 
as an Exhibit produced into evidence, by the 
Masonic Home, and introduced by Mr. Cauldwell, 
the document is. Masonic Home Exhibit 2, for the 
Horne. 

(Above described marked as Exhibit 2 

for the Home, in evidence, 
as of this date.) 

MR. STATMIN: I have a Question on the 
document. 

MR. CAULDV.’ELL: It is merely a copy, I have 
the original on file. 

MR. STATKIH: V.’hat does it reflect as far 
os- 

MR. CAULDV.’2LL: Well, seme statements have 
been made that she was coerced into the Masonic 
Home, and she voluntarily assigned her property. 

MR. V.'SISS: I don’t knew what relevancy this 

has. 






1 


MR. CAULDY.'SLL: I have one more question. 
Mr . Valter Mark^Gitz, the last cime cu 
v;ere tnere about four weeks ago, she was in¬ 
capable of writing? 


KR. WALTER MARrw.’OITZ: Yes, sir. 


MR. CAULDY.’SLL: V.'nat was her mental 


condition at that time? 


(No response) 


HEARING OFFICER: Are you asking him for 


his opinion? 


MR. CAULDV.’ELL: Let me rephrase it. I 


will withdraw that question. Did she understar.; 
what you were saying to her? 

(No response) 

MR. Y.’EISS: I object to that. 

HEARING OFFICER: Again, this is going to 
call for an opinion or possibly a conclusion cn 
his part, whether she did understand or did r.ot 

MR. CAULDV’SLL: I withdraw that question. 

X would like to offer into evidence r. letrer 
written ’ey Doctor Johnston of the Masonic Here. 
A copy of this was presented to the Supervisor 
of the Home, regarding Mrs. Posner, dated 
Auguso 31st, 1971, in which the doctor states 
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questions concerning the reasons whj, Mrs. 
Posner was transferred to Masonic Home, as 


opposed to seeking carw in New York City , cr 

anyother jurisdiction? 

HEARING OFFICER: No, T have no way of 
knowing why or what happened. 

MR. STATMTN: I am asking Hr. Valter 
MarJjiyGjitz, since he was involved with his 
sister's care. 


MR. V.'SISS: V.'hy is that relevant to this 


Hearing? 

131. ST.*'TillM: I am interested why this 
facility was considered for her care? 

MR. V.'SISS: What would that have to do 
with her eligibility for Kedical Assistance? 
MR. STATKIN: It fixes New York City for 


the medical eligibility, and her constituency. 
MR. V.'SISS: I submit it is Irrelevant. 
HEARING OFFICER: I don't see the relevar. 
at thispoint. Do you have any other questions 


of Kr. ’/alter Markwc^itz, Nr. V.'elss, or Mr. Cm 


M,ark.wc»itz? 


MR. VSISS: No. I would like to examine 


25 


Mr. Charles Markwoitz. 









C H A R L E-S M A R K V/ 0 I T Z, called as a witness cn 
behalf of the Appellant, war examined and testified 
as follows: 

EXAMINATION BY 
MR. V2ISS: 

Q You heard your brother's testimony, is there 
you would like to add to it, or anything 1 you ’would like 
to cry? 

A No, by and large, my brother has stated the situation 
» 

as it exists. Her medical condition, the frequency cf 
our visits, her pleasure of seeing us. 

Unfortunately, she cannot express herself the way 
she was able to when she was first admitted, but the 
look on her face - 

Q Vt’cre you present when, Mr. Fosner came by to 
take Mrs. Posner to the Masonic Home? 

A Yes, it took place on a Sunday. Mr. Posner came, arc 
took my sister into the bedroom, spoke to her, and it was 
impossible not to hear her and the conversation and the 
gist of it. 


It was 


MR. C-*ULDV.’ELL: I object to the centersati 


because between two ether persons. 

MR. V.’EIfS: I think it is very relevant. 


• • .• 


jUBfll 
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what her anticipation was, to want their 
authorization. She wants their, to get her, 
tne reason ir.plice is that she went up there 
with defeatist expectations. I want hi;:, to 

speak- about the expectations he hear:’ at that 

time. 

1'iR. C/'ULD.-.LLL: Unless, Mr. Charles 
karkwoitz was actually In their presence and 
heard this conversation. 

Where were you, Kr. Charles Karkvjc^tx? 

1®. CHARLES KARKV.’OITZ: Three feet away. 
HEARING OEr'ICS.R: Mr. Mark^o}itz, you hear 


14 

your sister and her 

husband discuss; 

15 

• » / 

going' to the Home? 


16 

MR. KARKV.'OITZ: 

Yes. 

17 

' KR. CAULDWELL: 

Before we conti 


said a while ago, Kr. Pcsnor took his wife into 
the bedroom. He said he overheard. I don't 
know how he overheard 


here 


W( 


'RKvjqiTZ: I 

was 

just 

from 

.’G OK NICER: 

In 

o trier 

wo: as 

your sister 

and 

your 

broth 

to ten feet 

in 

your s 

ight? 


here to 


25 
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NR. CHARLES MARKWOITZ: Yes. 

EX A MlNATION (cc:;t) : 

Q To the best of your knowledge, v:hat did you 
overhear between them? 

A My brother-in-lav; told my sister don't worry, they 
are going to take good care of you. They are going tc 
help you and make you better. 

Q Anything else? 

A That was the general tone of the conversation. The 
next morning they came .for her, Monday. 

MR. ST/TMIN: Who came? 

MR. CHARLES M/’RK^ITZ: The daughter 
and husband, and the son was in California. 

HEARING OFFICER: The daughter and the 
son came and took her and brought her to 
Utica ? 

MR. WALTER KARH^ITZ: I have one state¬ 
ment to make. Mr. Cauldwell mentioned somethin: 
before about insinuating that some ways she was 
coerced into going up there. She was persuaded 
at the time, because she wanted to get better, 
and he told me that she probably would have to. 
be up there more than six or seven months, 
because of the type of care she would g_t. The; 





i 


would give her medication 'Ph->- . • 

inej woulc give h-:r- 

?,,R * G/ ' ULL '"''" : LL: I object,. 

*■—IoS. You have a legal cbj*e' s ' 0 ° 
State the legal objection. 

i-*H. C/ULDV3LL: I think this witness is 
incapable of testifying to a subject of this 


sort. 


HEAKIkO 0??ICSR: I don't ^ee the relsvanc, 
l.R. V’EISS: The relevancy^why would she 
authorize them to remove/from Masonic Home, 
and apply for Medical Assistance? This is 
the motivation because of her defeated exnec- 
tations ^ the statemen by her husband, and 
her family, and herself. 

HEfRIMO OmCHR: Hr. V.'etss, V ;e haven't 
gotten this far yet. Where do your clients 
v»i sh co toKc t g i. i * sister^ 

m. VALTER MARlZjcjITZ: I would like to 
have my sister in a nursing home in the borough 
of Queens. So, we could visit her. £ ne could 
see us and we could sis her, and as I stated 
before, she is 300 miles. My mothe. is 6p 
years old. Mj sister expressed the v.cry first 
week that she did not want to be up there. She 









1 


is unhappy. I can see it in he 
KR. CfULDWSLL: I object. 


r eyes 


V’ ALTER K p R K v; jo) I T Z, re-called as a witnes 
on behalf of the /'ppellant, was further examines 
and testified as follows: 

ex; mi ratio;.; by 

HEARING OFFICER: 

Q Nr. Mark welts, when you say, each time that 

you 'nave seen your sister, could you tell me her physic 

« 

condition? Was she in your opinion in clean clothing? 

P Yes. 

Q In your opinion, did she look as if her 

physical needs were being met? 

• • 

I say physical, such as change of clothing, food, 

rest and material things? 

A Yes. . ' 

Q Nov:, if your sister is moved to a heme in New 
Yoiw Cloy, is it in tne belief that there is medical 
assist.aiiCe a/alia ole in New York City, which she is not 
receiving where she is now; that will possibly help he 
own c on h i t i c.o, ment a 11 y ? 

P It is my belief, yes, sir. 

NR. STATMIN: When you say mental assist 
you mean medical care? 
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HIRING 0: ; 'FICER: I mean medical care. 

EX ■ I.; r X .2 TI OX ( C OX?): 

Q Do you believe there in more care available her 
which is not available where she is? 

A Yes. 

Q What type of care, please? 

P Neurological care. 

Q. You believe it is not available where she is? 

P I know it is not available. 

« 

MR. CAULDV.’SLL: I object to that. 

0 Hot: do you knew it is not available, have you 
inquired ? 

P Yes, sir. We have inquired, and I have measured the 

• 1 

type of care that is available. 


Q fire you going to place your sister in a medical 
institution or a nursing home? 

A If we were successful, we would place her in a hos¬ 
pital, and determine the extent of her illness, and if 
anything can be done for her. Doctor Johnston told me 
and r.y brother that the Home where she is new cannot do 
anything. As a matter of fact, they don’t knew or have 
the equipment. 

MR. CP ULDV’ELL: I object to the statement. 

C /re you saying that the nursing heme in New Ycr 
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15 

16 
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23 

24 


would bo bettor equipped? 

P I didn't say that, sir. 

Q Then, hov: can y cu say that, sir? 

I-.d. C:!.-RL5S M/>Rr?<r’p£TZ: If she were here, 
we would go directly to the Doctors to see her 
in the nursing heme. 

Q Have you inquired from the medical authorities^ 
if you wish in the City of Utica, as to what care could 
be given to your sister, or what programs could be had 
for your sister up there, as to her condition or anythin; 
along that line? 

P No, sir. 

In other words, you don't know what is availat: 


O 


there? 


MR. CHARLES IiARK^CjXTZ: We are not there 
to supervise her. She is there and we are 
here. 

KR. WALTER KARKVOITZ: I know all the 
prominent doctors like in Saint 33rnab^«, chi., 
located in New York City. I have Doctor Sler.c, 
who is a neuro-sur'Gecn in New York City. 

Incidentally, we have made an arrange:.one 
to have her taken to Bronx Daily Medical Center 


25 


to the doctor. 
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Mr. Posner said no, he refused tc re lea s 
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her to see if their equipment was up tc daee. 


I think it's related to where she would to 


better taken care o! 


With all due respect to Utica, as oppose 
to New York City, which has probably one huni 
percent better facilities. 

HEARING OFFICER: Is this your opinion? 
You nave nothing to verify this? 

v 

(No response) 

EX.tKINATION BY 


MR. WEISS: 

(Of Mr. Marketz, Charles) 

Q Have you made an investigation as to where th 
leading neuro-surgeons are in trie United States? 

A Yes. 


^ Vfhere have you located them? 
In New York City. 

Q Any where else? 

Nowhere else. 


HEARING OFFICER: Mr. Weiss, have they 
rr-ade p ti'J i n vc s t- i 1*1 on a . s to t! i c* c? u v c —s u ?' * * 
in Utica? 


MR. WEISS: He testified. He inquired. 
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54 . 

"that was where the ber.t neuro-surgeons were, 
and the', are here in Raw Yor!:. 

He. • RI'.’G OFFICER: You a 1 r.o wish to have 
your sister down here for availability? 

MR. CHARLES KARi.V.'OITZ: On a ccmpassicna 
basis. It's not that I want her down here, 
asked to core here. 

MR. C " ULDY.'21,L: You di.cln * t state that sh. 
said that. 

MR. CHARLES KtRKWOITZ: About two years 
ago, she could not ask ne now. 

V.'hen we talk to her now, her eyes flutte 
and we see a little sparkle. 

KR. C/ULDV.'SLL: That is purely speculate 
MR. MARKV.’OITZ: She has her facilities. 
She devours tills. 

MR. CAULDV2LL: I object to this as bei 
irrelevant. 


MR. V.'SISS: I have no more ouestiens 


c:. 


Mr. Via Iter Kark^c^Ltn. Do iou have anything 
you'd like to add, Mr. Charles Mark^^tz? 

MR. CHARLES KAEn.hCJTZ: V.'e mentioned a ho 
fact that she would have access tc better 

* nd with all duo respect she h 


25 


medical carc. 
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55 


2 

3 

4 

5 

6 

7 

8 
9 


-becm very happy to see us on our visits, a 
it is a pleasure that she derives from. cur 
frequent visits, which are extremely cxr r. 
emotionally and physically . 

I can veriiy that by the phone calls. 

HEARING OFFICER: In ether words, par 
your desire to have your sister down here, 
because it is a burden on you to go to see 


10 


KR. CHARLES i-f RKt'CITZ: 

It is a b 

11 


JY) 

iVx her not seeing us. 


12 


HaARIRG OFFICER: You are not ar.s 

13 


my question. 


14 


KR. CH'RLSS ^'ARXV.'OITZ: 

It depri 

15 


of our visits.If it v:asn t a 

burden, eh< 

16 


see us every day of the week 

• 

17 


hs/ri::g officer: it is 

a burden < 

18 


to nave ycur sister up there? 


19 


MR . CH7 RLES VJ R Kw OITZ: 

Yes, very 

20 


sir. 


21 


HEARIRC OFFICER: You a 

nci you: tre 

22 


believe as you have s.ir: bef 

ore, there 

23 


medical facilities here that 

can ce i.s•. 

24 


KR . C r: /■ R LES PAR KY: CITZ: 

Hopefully. 

25 


KR. V.’EISS: I have no r. 

ore quest!. 
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cfS 

I‘.8. CAULD'aSLL: I would like to make a 
statement for the record. 

This patient core to the Masonic Here, 

Mrs. Posner, was previously in the Flushing 
Hospital in the City in 1970 for a pei’iod of 
approximately a few days, but she? was under¬ 
going — 

i;Pv. ’WEISS: Are you testifying as a 
wiincus? 

iCl. CAULD’WELL: I an making a statement. 

MR. V.’SISS: X object to this whole line. 

MR. CAULDV.’ELL: I have to lay a foundation 

HEARING OFFICER: Mr. l.'eiss, 1 am going to 

* 

overrule you. 

HR. CAULDV'SLL: I have here before mo a 
photocopy cf a hospital record, from Flushing 
Hospital Medical Center, which shows a, Mrs. 
Posner was in there for tests, and examinations 
and X-rays, and I'd like to mark this for 
identification. Also, I would like to state 
and I don' t think tha t Mr. ’Weiss w1 11 d i rpuse 
or anybody else there v:as an inquiry made of 
sending X-rays, and records to a Doctor in 
California, a Doctor Chster, and the Masonic 












jt, V 


,-Home agreed to this, and it should dona. 

Kr. Posner also agreed. v.’e r. - vs dennd 
tiiat the X-rays at the r'.ascnie Her.: were net 

available of her head. In fact, 7 don’t third-: 
there v.*c*• v—^o^ r,i,•» 

-*V A x c ' J *— fi v c;X .LciL J.O . *. j: S0!'it u O 

tii!). u Doc or, ct *'ic j* Po£' r ' , ' v '' »j ~j ^ -s». ~ j.^^ i. 

the records from Flushing Hospital, where J 
think, he is employed by the v:ay, could be 
released to be sent to this doctor, r.nd that 
was the end of the matter. 

I understand Friday something was told to 
rne today, r,r. Visiter I*arkvhc^it x, have been 

in consulvi'.- ion witn them, but this California 
proposition did not go through, but Doctor 
Slamo, took the part of Doctor Chaser. 
ROBERT C A U L D V.’ E L L, called as a witness c.n 

behalf of the /ppellrnt, was examined ar.d testified 

as follows: 

2XAKII.7-TICH EY 
hs;ri::3 officer-. 

Q I em going to ask you seme ouesticr.z l’r. 


yc 

u to ycur knev 

■ 1 edge know i 


nn v - mono;. tc- 

•T-rds the car 

i S 

p r r. *■ r* \ 1 - 

t J ** « X <K ^ m. • 4 gj 

up to since 


** 

~: * j s u.t. c: 
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2 

60 

V ■ 

.00... 

3 


MR. Y.'EISS : Could yon compile payments or 

4 


c o n t r i b u t i c n s ? 

5 


* ME. C/ULDY.’ELL: For the benefit cf the 

6 


Hor.e in g enera 1 ? 

7 


ME. Y.’EISS: Clarify that, plea re? 

8 


MR. C/'ULDY.’ELL: Contributions for the Horr.e 

9 


for the benefit. 

10 


ME. Y/EISS: I object. ^To what purpose is 

11 

' 

it being used. It appears to bo a contribution 

r 

12 


1 

for the care of his wife. Is it the type cf 

13 


contribution I could make to Albert Einstein 

14 


Hospit? 1 ? 

15 


MR. C/ULDY.’ELL: For the general use of 

16 


the Home, it is for her benefit as well as 

17 


everybody rise's. 

18 

ex/ v. r 

NAT I OH (COk’T) : 

19 


o: Does the Home bill at all? , 

(L'-ru^y' b J 

20 

;* 

Tnere are no bills. Tacy are so-^trcrtear' j.n . 

21 

slat; 

js, and I find when I look over a copy of the record 

22 

that 

she rr.ade, the application when she went into the 

23 

Home 

c* e v' " s th f * vr'X’e of a Mason, and no assets states. 

24 

and 

sire listed the fact that she had a son an: daughter. 

25 


Q Mr. Cauldwcll, is that Home licensed by the 
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59 


State o" Hew York? 
A Definitely. 


4 

Q 

V.'hat 

tyro of lice 

r. o 

dc you have? 

5 

A As fa 

r as 

the hospital 

i s 

concerned, it 

6 

be a home 

and 

a hospital. 

So 

far as the her 

7 

concern 3d, 

it i 

s not licens 

0 G t; 

s a hospital a 


8 

as for 

performing operations, usually the ca 

9 

with a 

hospital, but it is licensed as a sen 

10 

health 

facility. 

11 

It 

has an infirmary, and every service 

12 

except 

for operations. 

13 


MR. V.’SISS: V.'ho gave you the 

14 


MR. CAULDV.'LLL: The State of 

15 


MR. v'KlSS: V.'hat Department? 

16 


MR. CAULDV’SLL: I think the D 

17 


Health . 

18 


MR. VEISS: You don't know. 

19 


MR. CAULDV’SLL: This is my be 

20 


lection. The Department cf Health 

21 


MR. Y.'SISS: In other words, j 

22 


is called a hospital, rart of the 1 

23 


MR. CAULDV.'SLL: To the extent 

24 


‘X'.'.v'K 

ored- necessities and things cf tha 

25 


anything serious occurs, if an ope 


ep 
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A 


..they send them to Utica. 

•r:r nation ( ccnt) : 

0 I£ it a home entirely for senior eitize: 
No, there is a secticn that is. 

Q V.’hat pare of the facility is, Mrs. Pcsn 
In the infirmary or health facility. 

0 As a licensed facility, your Home under; 
'iodic examination by the State of New York? 
Yes, sir. It is. 

Your license is in order? 


n 


Yes. 


HEAR s.T.G OFFICER: Now, to summarize 

somewhat, Mr. Weiss, it is jour contentic 
that Mrs.' Posner may apply to the Oneida 
County Department of Social Services for 
Medical Assistance, in that that Agency i 
required if she fleets all eligible requir 
to issue such authorization that she ma„. 
what facility she wishes. Where she wish 


21 

stay; in t 

hat ever: 

t she is unabl 

22 

or even if 

she had 

the facility to 

23 

thing, her 

brothers 

>dn her be 

24 

would make 

such an 

k 

application in 


<o 

and a 1 1 rn r _v 

her husband; 

2 5 

’I * 

-- 







1 


Cni 

‘<R. V.'SISS: That is factual text. 1 'Her 

a 


A n 


3 

past and her 

relationship with 

.o 1* ; > •** ) *j • 

- * i - *..0- i J j 

4 

that is more 

or less correct. 


5 

HEARING 

OFFICER: That there 

was such 

6 

an applicatl 

on r.ade to Oneida Cou 

nty, and it 

7 

was denied. 

by that County. No a 

poll ostion 


has been r.ade to Mew York City? 

KR. V’EISS: Mot as of this i .cr.ent. It ie 
my opinion that where you apply, this is a 

^ CavivvI^ 

State-wide eligibility as far as the &crcrrt-s- . 
are, this is an internal matter, and the law 

A 

is clear on that. 

HS'RING OFFICER: Mr. Statmin, Is there 
anything further you wish to present on 
behalf of the New York City Department of 
Social Services? 

KR. STATKIN: No, we have nothing further. 
HEARING OFFICER: Is there anything furthe 
to be presented into evidence? 

KR. Y.'EISS: I believe none. 

KR. CAULDV’KLL: No, unless you want to kr.c 
what the procedure is for getting into tie Hr:\o 
HE‘‘RING OFFICER: I will take that. 

KR. C*ULDR'ELL: The statejr.cnt was r.ade 











T 


■■charge. go that, while it may appear that 
the conversation occurred on one day, here 
was a period of time for, an investigation. 

I'iR. CHpRL nS I-.* RKVi'fyi TZ; V.'e knew unnt. 
There is also a question of the sirretu^r 
involved here. There is a question in my 
mine as to vnether she was capable cf signing 
her signature legibly enough. 

HE/ RII,0 OFFICER: fir . Cauldwell, before a 
person is admitted to the Home, are they giver, 
a medical examination to determine their 
physical capabilities? 

KR. C.-,ULlJV'SLL: Yes, and an cxas.inaticn 


15 

by the doctor as the 

j arrive. 

16 

HEARING OFFICER 

: As to possible ai 1 in 

17 

MR. C/ULDV.’ELL: 

Yes, there is an app L 

18 

cation by the local 

doctor. 

19 

HE/RING OFFICER 

: Is there a pcy cniat 

20 

tiier e ? 


21 

MR. CAULDV.’SLL: 

No, because we d c n • t 

22 

pay cilia tr i c patients 

If they require tha 

23 

later on, th-y are s 

ent to the proper pise 

24 

care. V.’e do net app 

ly psychiatric care. 


HEARING OFFICER: I have before Doctor 






1 

6U . 

2 

Johns-on's letter and r. :* speaks cf her ph.-sical 

* 

1 

3 

condlticn. 

• A 

r /p r»; »t r n*vr t • K-~» v c- r*•'* •- o>*• — - *» 

l »»i • • -J ^ .v ■ f lu I.j • . . — v(.r.w O- titi ...v. • «/.l i 

5 

ccndi tiers. 

6 

HH r hi MO OFF I3Eh: He states she has shewn 

7 

progressive cetcrioraticn, mentally and physic?!!. 

1 8 

!•'. 1 1. C ;■ ULI)V. : 2LL: Yet a r e p r oh a b 1 y v: on d e r i r. a 

1 9 

why she has not been taken then to seme place 


rfS** 

1 10 

else? 

1 11 

Veil, the Heme dees most of the pertinent 

1 ^ 

arrangements. Host of the people are suffering ♦ 

1 

from severe senility, they cannot remember the 

l * 14 

date of the week, or where their rooms are. 

I . 15 

They let the pecpl stay and they are 

1 

harmless to anybody. If they have a serious 

■ 

case, if a person requires a straight jacket, 

. 

1 

they necessarily must be taken to a place that 

1 19 

is equipped to take care of them. 

1 

H3/HI\’G 0FFIC3R: So, your Home is ore sent!;. 

1 

able to care for and meet the needs of yrs. 

l 

Posner? 

l 

Kit. C f ULDV.hSLL: Yes, indeed, she is 

H *1 

served her food Into her room, and rhe is 

*r 



fed when necessary. I relieve she is i nr crape ter. t. 

| 

* * • ~ • , ■ 








1 

2 

3 

4 

5 

6 

7 

8 
9 


65. 


and she is bel ns looked after in that 


• „ . . A 

I*..id. BETTY K. 1 'i In the meantime 


she lost twenty pounds. 

1-21. Y.'SISS: Are you aware of any neuro¬ 
surgical facilities at the Home? 

A-R. CAULD.-.e.LL: As far as I kncv.', there 
no neuro-surgical facility at the Heme. 
EXAMINATION (CON?); 


10 


Q Do you know anybody in the Homo that has to 

11 

treat 

her; do they have any records of that having 

12 

been 

done? 

13 


MR. CAULDV.’ELL: No. 

14 


NR. STA.TMIN: If a person requires 

15 


neurosurgery, or neuro-surgical exarr.inati on, 

16 


wouldn't that patient be transferred to anct 

17 


facility ? 

18 


NR• CAULDV.’ELL: Yes, a person requiring 

19 


an appendectomy - 

20 


NR» ST/ i’MIN: Let's say a prolonged car 

21 


of neurological condition, would such a pars 

22 


be transferred to another facility? 

23 


MR. C ‘ ULDV.'ELL: Except in the dcctcr's 

24 


opinion, in this case there is not vc: . much 


25 


that can be done for her. 
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"> 

3 

4 

5 

6 

i 

3 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


rat. WEISS: V.’h 


o would pay ror t ::< 


trcnt.-.cnh flw r 'rrhfry? 

HI. CAULD'a'SLL: Well, if a parser. 1 s 
transferred to another hospital for care it 

WOUlQ UC z h ° • V-; l ; r* 

* - - } vujo..uinuy cx tnc J-.accnic 


' ,ji • ' ,; -IS£ : How often has this happened? 
I-.d. c;-ULDV;SLL: I don’t know. .'bout long 
care. I don’t knew about operations. 


liH. V.SI5.S: What about 


neurc-sursi ml 


operations? 


I'iR. C/ULDV.'SLL: This is out of r.y field. 

I-J\. UbioS: You have no idea that this ha 

ever happened in the past? 

m - WUI,DWELL: Mo, I do not. 

% 

. HEfRIiJQ OFFICER: Is there anything furth- 
gent.1 er.en? 

KR. WEISS: I believe no. 


MR . o 7i f.-.IM: Mo, 


Hu/iUMO OFFICER: There bein-; no further 
testimony, the-Hearing is- closed. 













25 
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CCl 


£ <5 K T 1 F I c f T K 

rs o? fORd ) 

: ss 

XI’Y 07 IJHT.*; YORK) 

I, KARIM HICKEY, 


ft Shorthand Reporter zr.i 


Notary Puolic within and for the* state o: 


7 

do her 

eby 

c e r t 

> --v . 

- »»; * 



* 


8 

T 

hat 

the 

Pair 

Hearing 

in 

the 

r.;a 

9 

Appell 

ant 

> — ^ * 

7LLM 

POSNER, 

v.h 

Ich 

V ;i. r; 

10 

by rr.e, 

ft E 

here 

1nbefore set 

forth. 

is 

11 

• 

of the 

te 

stime 

r.» f' i 

.ven by : 

EUCl 

h wi 

tne 

12 

I 

further 

cert 

• ify thai 

t I 

am 

not 

13 

any of 

th 

e par 

ties 

to this 

ad 

ti on 

by 

14 

marria, 

’ v - > 

and 

that 

I i in 

no 

way 

in' 

15 

the ou 

:co: 

r.e of 

thi s 

; matter, 



. 


- J U W. V. 


cr 


_ n 


1‘N WITNESS Y.’KERSO?, I have hereua: 


o cet 


hand this /Z. day of V- 


v/- < / S / 


c yt!V 


Jv*RI.£ nTCPEY, Reporter. 


24 


25 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

— — — — — — — — — — — ——— — — — _ — — — — ___ — __________________ 

BETTY MARKOWITZ, WALTER MARKOWITZ, & 

, CHARLES MARKOWITZ, on behalf of 
themselves and their sister, 

; ESTELLE POSNER, 

Plaintiffs-Appellants , 

-agair.sf- 

ABE LAVINE, individually and as 
Commissioner of the New York STate 
Department of Social Serv ices, 

Defendant-Appellee. 


affidau.it of sl:.v:cz 

Index No. 74-1766 


-x 


i; STATE 0? MEi) YORK ) 
COUNTY OF NEV7 YORK) ss * : 


! 


ELIZABETH MELENDEZ, being duly sworn, deposes and says: 
Deponent is not a party to the above action, is over 12 

r 

I;years of aye and resides at 3 Haven Plaza, New York, New York 


it 


That on the 8th day c.f November 


, 1974 , dsooner. 


;served the within JOINT APPENDIX SUPPLEMENT CONTAINING 
CORRECTED FAIR HEARING TRANSCRIPT 

• > 

upon BURTON HERMAN, Esq., Assistant Attorney General of the 
State of New York, 2 World Trade Center, 

New York, New York 10047 


: I 
ti 


i the address designated by said attorney for that purpose by 

I ; 

..depositing a true copy of same in a postoaid prooerl ,r ad' ,r es 

I * 

i wrapper, in an official depository under the exclusive care 

i| 

custody of the United States post office department within t 

!; 

State of New York. 


! Sworn to before me this 
8th day .of November 197 4. 




^Jonathan a. weiss 

*o*arv Public. Slat® ef Now Yer« | 

No. 3l-trW73 

Quatifiod in N 
Commission Ex;.:.-. .. ■ 









